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BELL GROUP COMPANIES (FINALISATION OF MATTERS  
AND DISTRIBUTION OF PROCEEDS) BILL 2015 

Consideration in Detail 
Resumed from 17 June. 
Clause 3: Terms used — 
Debate was adjourned after the clause had been partly considered. 
Dr M.D. NAHAN: I move — 

Page 2, after line 18 — To insert — 

ADI means an authorised deposit-taking institution as defined in the Banking Act 1959 
(Commonwealth) section 5(1); 

This is an amendment that allows, under proposed section 47, the reinvestment of funds. There will be a period 
during which the actions under this legislation take place and the funds of $1.7 billion will still need to be 
reinvested by the liquidator. This amendment will make sure that that is able to be done. 

Mr B.S. WYATT: I note that a later amendment to proposed section 47 refers to the authorised deposit-taking 
institution. Is that the only reference to an ADI—hence this amendment to the definition clause? It obviously 
seeks to make it not an offence for the liquidator to invest money in an ADI. I just want to confirm that that is the 
only reference, and that it has triggered this amendment. 

Dr M.D. NAHAN: Yes, it is. This amendment arises from the fact that the liquidator has to manage the funds 
for a period of time and will seek authority to not only invest but also recover some costs. It was just a 
clarification and request by the liquidator. 

Amendment put and passed. 
Mr B.S. WYATT: The Treasurer may recall that when we concluded consideration in detail yesterday we had 
been having some conversation around the free carriage offered to both Bell Group NV and the Australian 
Taxation Office. Towards the end, the Treasurer leant over to his advisers and asked a question around the basis 
on which the agreements could be given. I put that question to him again, because he no doubt has something to 
add. 

Dr M.D. NAHAN: There were a couple of reasons. First of all, free carriage was based on a number of 
agreements prior to PTICA—the post termination inter-creditor agreement. BGNV terminated its funding to the 
Bell case in 1999. 

Mr B.S. Wyatt: As did the ATO—is that right? 

Dr M.D. NAHAN: As did the ATO. A few factors drove the Insurance Commission of WA to agree to free 
carriage for BGNV and the ATO. ICWA was obtaining, after the event, insurance to claim back costs in the 
event that the Bell case was unsuccessful, so it had insurance; if it were unsuccessful, it would be compensated 
in part. The provider of that insurance wanted all parties to remain in the case to maximise the prospect of a 
positive outcome. The insurance company that insured ICWA wanted the other two, the ATO and BGNV, to be 
parties to it. That is one reason why they were given free carriage. The legal advice at the time from 
Blake Dawson Waldron and various barristers suggested that BGNV should stay in to maximise the prospect of a 
positive outcome in the case. The advice to ICWA from a variety of people was that having BGNV in there 
would optimise both the outcome and the volume of money. Both Mr Reijtenbagh and the Netherlands Antilles 
bankruptcy curators claimed that they could bring action against the banks in the Netherlands Antilles, which 
would have interrupted the progress of the Australian litigation. My interpretation of that—I might ask for 
clarification—is that Mr Reijtenbagh, who is the man behind BGNV, threatened to move the case over to the 
Netherlands Antilles — 

Mr B.S. Wyatt: Or to apply to. 

Dr M.D. NAHAN: To apply to, and to start parallel proceedings. I do not think we wanted that to happen; we 
did not want that to happen. It is a bit of a mystery why BGNV was able to extract such a large percentage for 
itself after reneging on funding agreements, but that is the law. We also, of course, got the agreement that it 
would recognise our expenditure and distribution of funds if that were to be successful. The ATO followed a 
parallel process—of course, not going to the Netherlands Antilles—but also entered into an agreement that the 
cost incurred by ICWA would be recovered if there was an outcome. The advice from both Blake Dawson 
Waldron and the insurance company to keep them in the game was important to ICWA’s decision to give them 
free carriage. 

 [1] 



Extract from Hansard 
[ASSEMBLY — Thursday, 18 June 2015] 

 p4670c-4681a 
Dr Mike Nahan; Mr Ben Wyatt; Mr John Quigley 

Mr B.S. WYATT: Just so I understand it, I will try to summarise it. The reason we gave the ATO and BGNV 
free carriage, which is a substantial right, was that ICWA needed it for its legal position, pursuant to advice — 

Dr M.D. Nahan: The liquidator. 

Mr B.S. WYATT: Sorry; the liquidator needed it. Secondly, ICWA had taken out insurance so that in the event 
that ICWA lost the litigation for the recovery of part of the costs, part of it meant that it needed to have BGNV 
and the ATO still in the litigation to maximise the opportunity for success, I assume — 

Dr M.D. NAHAN: To link back to the first point, the insurance company, of course, wanted success; it did not 
want to have to have a payout, so it wanted all the major parties—the ATO, BGNV and ICWA—in the game. 
That was part of the insurance program. 

Mr B.S. WYATT: That actually makes the most sense out of anything I have heard about that. 

Dr M.D. NAHAN: I can guarantee the member that the threat of having parallel litigation in the Netherlands 
Antilles would have been a major factor also. 

Mr B.S. WYATT: Let us be frank: in light of who has stuck to agreements over the years, what stopped BGNV 
from doing that? What would stop it from commencing litigation in the Netherlands Antilles now? Is it because 
the settlement has resolved the issues that it would have litigated on? What would stop BGNV from pursuing 
litigation right now in the Netherlands Antilles? 

Dr M.D. NAHAN: Firstly, back then I think the agreement put it off; the free carriage put off the threat. Now 
there has been a distribution, which is with the liquidators. My advice is that there is always the threat of parallel 
litigation starting elsewhere, including the Netherlands Antilles. That is one of the reasons for this legislation.  

Mr B.S. Wyatt: The settlement would put the $1.7 billion in Westpac down the road and I am assuming 
therefore the worry would be—I don’t know how it could be; maybe the minister’s advisers can help me with 
this—that if this legislation didn’t pass, there is a chance that that $1.7 billion could be transferred out of 
Western Australia. 

Dr M.D. NAHAN: Not the money itself but the seedings relating to the distribution of the money could be, yes. 
There are already proceedings to that effect in London. 

Mr B.S. WYATT: Could the minister clarify the effect of this bill on those proceedings? 

Dr M.D. NAHAN: Under this bill, in order to participate in the distribution and get any money from this claim, 
the claimant has to relinquish any actions to that effect anywhere in the world. 

Mr B.S. Wyatt: Is that just BGUK? 

Dr M.D. NAHAN: It is any claimant. 

Mr B.S. WYATT: In the minister’s reply to the second reading debate he outlined how, for example, a 
distribution could proceed. I think BGUK was a significant recipient of $50 million, or whatever it was. Is the 
litigation in London being conducted by BGUK? 

Dr M.D. NAHAN: It is being conducted by Louis Reijtenbagh’s the Plaza Group, the funder of BGNV. It is not 
BGUK. There is an arrangement with BGUK, so that is not the live party right now. It has to be settled; there are 
some issues to it. The litigation in London was basically BGNV or its funder. 

Mr B.S. WYATT: I do not want to labour the point, but I just want to understand it. I am trying to get past the 
clause if I can. Will the Plaza Group that is in litigation in London, presumably for BGNV to get its not 
insignificant slice of the $1.7 billion, have to resolve the Plaza litigation before that can happen? 

Dr M.D. NAHAN: There is Louis Reijtenbagh and there is Plaza, which is the funder of BGNV. 

Mr B.S. Wyatt: I see; there is funding through Plaza. 

Dr M.D. NAHAN: The funder of the BGNV litigation is Plaza. Just to explain, it is one of Louis Reijtenbagh’s 
litigation vehicles. 

Mr B.S. WYATT: Just quickly, what is the subject of the litigation in London? 

Dr M.D. NAHAN: I will paraphrase my adviser. It is a dispute about a breach of trust in one of the trusts in one 
of the earlier deals. This is important: we are going back in distant history and discussing the intent of decision-
makers along the long journey, potentially as far back as Bond and Holmes à Court. 

Mr B.S. Wyatt: Is that what is happening in London at the moment? 

Dr M.D. NAHAN: Yes. And how many QCs are involved in this? 

 [2] 



Extract from Hansard 
[ASSEMBLY — Thursday, 18 June 2015] 

 p4670c-4681a 
Dr Mike Nahan; Mr Ben Wyatt; Mr John Quigley 

Mr B.S. WYATT: I do not need to know how many QCs are involved; I suspect there are quite a few but I do 
not need to know them all. I will ask another question. If I run out of the chamber for a minute it is because I 
have left something downstairs, but I will be listening eagerly, as will my colleagues. 

This litigation effectively declares all of these agreements null and void. Could I have that confirmed? Later on 
we declare that all these agreements we have been talking about are null and void. I think I know the answer to 
the question but I will ask it anyway. Even though these agreements may or may not have various legal effect—I 
do not know—section 564 of the Corporations Act remains. Why would we not just allow section 564 to take 
place? Is it because that might not take place for 10 more years? Is that the issue? I am assuming so, so I have 
answered my own question. 

Dr M.D. NAHAN: First, the act would declare them null and void, but the intent of them would be considered. 
The answer to the second question is yes. Our claim is largely based on section 564 but the evidence is that if it 
is ever allowed to apply, it will be a decade or more into the future. 

Mr J.R. QUIGLEY: The shadow Treasurer asked in his last question about the effect of the legislation to render 
nugatory the effects of the contracts and the agreements cited in clause 3. 

Dr M.D. NAHAN: Yes. 

Mr J.R. QUIGLEY: I have counted six or seven agreements cited in the clause currently before the chamber 
and 15 agreements counting through to the indemnity agreements on page 8 of the bill to which ICWA was a 
party. The contract entered into by ICWA in those eight various agreements are not before the chamber. I have 
spoken to the shadow Treasurer and he talks about the moving parts but has not read all of those agreements, nor 
were they gone through at the briefing. 

Dr M.D. Nahan: Have you? 

Mr J.R. QUIGLEY: No, but the reason for my question is that future governments may turn to this bill as a 
solution to future issues. The minister shakes his head as though he will not be part of future governments. 

Dr M.D. Nahan: I answered. I know what you’re asking; it is a legitimate question. 

Mr J.R. QUIGLEY: A future government may turn to this legislation as a precedent for resolving future 
contractual dispute and say that there is clear precedent in this Western Australian Parliament for solving 
contractual disputes. Many members of the opposition asked this question of me and of the shadow Treasurer: 
what is the deficiency in these particular contracts that now leaves the state exposed? What were the deficiencies 
in these contracts? Can we deal with that as a group or do we have to go through each individual contract? No-
one on this side of the chamber understands the actual deficiency of the contract and why the government is 
taking this unusual step of proceeding in this way, having an alternative administration by legislation. I am not 
looking for the answer that it is thought to be more expeditious—that is one of the reasons we have been given. 
We have been told not to wait for section 564 considerations in 10 years’ time. In what way do these contracts 
that ICWA entered into leave the state exposed? 

Dr M.D. NAHAN: There are no deficiencies in the contract, as the member for Butler has implied. As he would 
have been informed in the briefing, there is an argument that they could have been written better, but it is not that 
there are deficiencies in the contract; it is that there are opportunities provided by the law to extensively litigate 
and reinterpret this complex area.  

In a case as complex as the starting point with this, with Holmes à Court’s penchant for extreme complexity 
around the world, Alan Bond, and then 22 years of litigation for an experienced team of lawyers around the 
world to stall, delay, reinterpret, as we have seen, there are rich pickings. There are no deficiencies in the 
agreement in this case. 

The member asked the legitimate question, and other people are arguing this: does this set a precedent for the 
resolution of contracts by future state governments? This is a unique case with unique circumstances. It is the 
longest running case in Western Australian history and one of the longest in Australian history. Huge amounts of 
money have been spent on this case. These issues will be trawled through potentially for another decade. They 
have already been trawled through for two decades. It is time for resolution. As I indicated, there are threats of 
jurisdictional jumping, not only the United Kingdom but also the Netherlands, the Antilles and, I believe, the 
Caribbean, based on Dutch law. It is a real risk in not only cost but also the outcome and the acceptance of the 
agreements that were entered into in good faith. 

Mr B.S. Wyatt: That litigation does not threaten the settlement; that litigation threatens the position of ICWA 
under these agreements, I assume. 

Dr M.D. NAHAN: It threatens the distribution of the settlement, not just to ICWA, but to everyone else, and the 
cost of deciding that—the cost of coming to a distribution. As I understand it, there are threats of litigation to 
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reinterpret it by going back through the past. It has already been thrashed out over the last 20-plus years. There 
are threats to start reinterpreting decisions that have been adjudicated, as courts are wont to do. 

Mr J.R. QUIGLEY: The Treasurer said that there are no deficiencies in the contracts themselves but perhaps 
they could have been written better. Did any of these contracts involving international entities, which are set out 
in clause 3 of the bill before the chamber today, have provision as to which would be the apposite jurisdiction in 
which all disputes would be decided; and, if so, what was the jurisdiction that the contracting parties were bound 
to, or was that not in the contract? 

Dr M.D. NAHAN: All these agreements are Western Australian law; they may not have an exclusive 
Western Australian jurisdiction clause. The case in London is about this. The settlement signed in 2013 has an 
exclusive Western Australian jurisdiction clause, and that is being disputed in London. There are disputes 
between London and the Netherlands as to which should have alternative jurisdiction or powers to adjudicate or 
whether exclusive Western Australian jurisdiction holds. 

Mr B.S. Wyatt: The settlement agreement is being challenged on a jurisdictional basis? 

Dr M.D. NAHAN: It is not being challenged, but there is an issue relating to it that is being challenged. 

Mr B.S. Wyatt: Outside of Australia? 

Dr M.D. NAHAN: Yes, despite the exclusive jurisdiction. This just illustrates that the endgame is to postpone, 
blur and wear out the distribution. 

Mr B.S. Wyatt: Presumably the parties that are litigating outside Australia on this point were parties to the 
settlement agreement? 

Dr M.D. NAHAN: Most definitely. Plaza, through Louis Reijtenbagh, is the funder for Bell Group NV. 

Mr J.R. QUIGLEY: Although the settlement deed, as the Treasurer said, had nominated Western Australia as 
the exclusive jurisdiction, the agreements that preceded that did not? The State Solicitor has pulled out a file that 
is intimidating in size and weight! 

Dr M.D. Nahan: That is the introduction! 

Mr J.R. QUIGLEY: The State Solicitor is holding onto the executive summary! 

Dr M.D. NAHAN: This is a summary file. The answer is non-exclusive, in most cases. 

Mr J.R. QUIGLEY: The Treasurer said that this is unique. I am wondering why the Insurance Commission of 
WA entered into contracts with international entities when it was supplying the funding but not insisting on its 
home jurisdiction being the exclusive jurisdiction. Why did ICWA not do that? That seems to be a precipitating 
point of this whole thing. At the time of deciding to fund this, why did ICWA not insist on its home jurisdiction 
being the exclusive jurisdiction, as it was the funder? 

Dr M.D. NAHAN: This is not deciding on the pass of ICWA; this was a negotiated outcome between ICWA 
and the other parties. It is not ICWA dictating; it is a negotiation between ICWA and the other parties. In those 
cases, it got non-exclusive jurisdiction. 

Mr J.R. QUIGLEY: At the time that ICWA was negotiating, the negotiations were about it providing more 
funding. It was in a very strong position, was it not, to insist upon which jurisdiction? It was being asked to 
provide not only free carriage but also the funding. It held a very strong position in the negotiations, is it not true, 
to insist upon its home state being the jurisdiction? 

Dr M.D. NAHAN: Of course neither the member nor I were involved in those. I am not sure of the strength of 
ICWA’s decision. Yes, it was an issue in some cases of free carriage, but if that was not provided it might have 
faced a situation of losing all that and also its insurance. ICWA had invested a great deal of money into the 
proceedings at each one of those times. If the insurance demanded that it give free carriage to the Australian 
Taxation Office and BGNV and it did not agree to that, or it did not agree to the other parties’ demand of non-
exclusive jurisdiction, it would face the threat of losing its insurance. ICWA was not able to dictate and negotiate 
it, and at the time it negotiated an outcome it was not necessarily in a commanding position.  

It needed those two other parties in particular to participate or else it would lose its insurance. It was the advice 
of the lawyers, as I mentioned before, at least in the free carriage issue of 1999, that a strong case needed those 
other parties to participate. I am not sure that having the Australian Taxation Office would not be a big issue, but 
BGNV is a pretty forceful negotiator, as I have been informed. 

Mr J.R. QUIGLEY: The Treasurer referred to the legal advice received at the time. Was I correct in my second 
reading contribution that it was not the State Solicitor’s Office that provided legal advice at the time? 
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Dr M.D. NAHAN: That is right, but a number of other Queen’s Counsel were involved in providing the advice 
or supplementary advice, including Chris Pullan, QC. 

Mr J.R. Quigley. Was that for the Insurance Commission of WA? 

Dr M.D. NAHAN: Yes. 

Mr B.S. WYATT: I refer to the definition of “WA Bell Companies”. Schedule 1 refers to 32 companies. Once 
all 32 companies cease to exist, will any other Bell companies or companies of relevance to the litigation still 
exist or will this effectively dissolve the lot? 

Dr M.D. NAHAN: Yes, there are over 100 other ones. 

Mr B.S. Wyatt: Will you list them all? 

Dr M.D. NAHAN: I think the decision was that we do not have to because they are outside Western Australia 
including, BG United Kingdom. As we have discussed before, Holmes à Court brought complexity to an art 
form in his organisational structures, many of which were offshore, and that is part of the complexity of the case. 
Clause, as amended, put and passed. 
Clause 4: Objects of this Act — 

Mr B.S. WYATT: Clause 4 sets out the objects of the legislation, with paragraph (e) stating — 

to make reasonable provision for the distribution of the property of the WA Bell Companies having 
regard to the uncertainties existing … 

Et cetera. Is there any other property in any of the 32 companies other than the $1.7 billion sitting in the bank 
account? 

Dr M.D. NAHAN: Yes—in cash terms, not materially, but a large number of transactions between the various 
parties have not been settled. It is not thought that the cross-dealings will be material, but until they are looked 
at, we cannot provide an assurance. The general understanding is that in cash terms, no. In net terms, they do not 
think so, but they will have to be assessed. The interactions between them have to be assessed in this process. 

Mr B.S. WYATT: Will the rights effectively that those companies may have to cross-claim transfer to the 
state—that is, if the companies cease to exist, it is up to the state to pursue it? 

Dr M.D. NAHAN: These 30-plus agencies have relationships with each other that can be deemed as a right. 
Their value and complexity have to be assessed. The view is that in net cash terms, no—and when we settle out 
all those other types of property, no. But one of the tasks is to go through them all. 

Mr B.S. WYATT: Clause 4(f) states — 

to make reasonable provision for the satisfaction of liabilities owed to creditors having regard to the 
uncertainties existing as to the nature and extent of those liabilities 

I assume that those uncertainties are what we have been ventilating over the last little while. 

Dr M.D. NAHAN: Yes. 
Clause put and passed. 
Clause 5: Crown bound — 

Mr B.S. WYATT: This might be a good opportunity for the Treasurer to outline that we had a discussion during 
the second reading reply about the role of the commonwealth in this. I think the Treasurer said that the federal 
Parliament can effectively reject this bill. If the commonwealth Parliament can reject the passage of this as 
though it is a regulation, who would reject it? Would it be a committee of Parliament or Parliament itself? 

Dr M.D. NAHAN: The Corporations Act, as the member knows, allows the state to take these powers back 
under certain circumstances. The commonwealth can put forward a regulation to prevent that from coming into 
effect. 

Mr B.S. WYATT: Does it have to take a proactive decision to produce a regulation to stop this? 

Dr M.D. NAHAN: Yes—and it has agreed not to do that. 

Mr B.S. WYATT: Has the state effectively displaced the Corporations Act before, and, if so, in what 
circumstances? 

Dr M.D. NAHAN: Yes, the cooperative legislation does it, and some aspects of the governance regulation of our 
government business enterprises do it. It has also been done in other states on a number of occasions, including, I 
think, in the Hardie case. 
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Clause put and passed. 
Clause 6: Extraterritorial operations — 

Mr B.S. WYATT: Given that this is an unusual clause in a bill, can the Treasurer explain the full extent of the 
extraterritorial legislative power of the state—in less than five minutes? 

Dr M.D. NAHAN: The state has the powers to legislate for extraterritorial matters when there is a sufficient 
nexus with the state. In this case it may be one of the properties of one of the Western Australian companies in 
another state. 

Mr B.S. Wyatt: And that property may well be one of those cross-claims we were talking about. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 

Clause 7 put and passed. 
Clause 8: Administrator appointed — 

Mr B.S. WYATT: Clause 7 makes the point that the authority is not an organisation for the purpose of the 
Public Sector Management Act and clause 8 makes the point that the administrator is not an organisation for the 
purpose of the Public Sector Management Act. I am curious about the displacement of certain provisions of the 
Corporations Act. What will govern the administrators? Will it just be this legislation or will there be any 
capacity for the Corporations Act to continue to have an influence on the administrator? I think the answer may 
be that the administrator created under this legislation will not be the same as the administrator referred to in the 
Corporations Act. What governance will there be around the administrator? Will it be any more than what is in 
the legislation before us? 

Dr M.D. Nahan: No, it will not. 

Mr B.S. WYATT: Presumably, the Treasurer will appoint the administrator and, presumably, the administrator 
will be an insolvency practitioner of some form or another. 

Dr M.D. NAHAN: Yes, they will have appropriate qualifications and experience in dealing with the issue. 
I agree with the member; they would have to have an insolvency background, I would think. 

Clause put and passed. 

Clause 9 put and passed. 
Clause 10: Powers of the Authority — 
Mr B.S. WYATT: In respect of the payment of the administrator and the authority, do we need and can we 
expect to see a payment in the midyear review? Will there be a cost from consolidated revenue for the operation 
of the authority and the administrator that will effectively be reimbursed from the fund at the point of disbursal? 
I am trying to understand how we will pay for this organisation. 

Dr M.D. NAHAN: In the short to medium term, the understanding is that it will be funded from the earnings of 
the fund. The $1.7 billion will be earning money at whatever rate, but there will also be provision for a 
Treasurer’s advance. 

Mr B.S. Wyatt: It might be too early at this point to know, but I imagine that $1.7 billion, even at the fairly 
ordinary cash rates that we are getting at the moment, will probably generate sufficient funds. We are not setting 
up a massive bureaucracy, I assume. 

Dr M.D. NAHAN: No, we are not, but the workload will not be insignificant. 

Mr B.S. Wyatt: I accept that, but presumably some of that workload will be carried by the Insurance 
Commission of Western Australia, the Department of the Attorney General and the State Solicitor’s Office, or 
does it necessarily have to be a separate organisation? 

Dr M.D. NAHAN: Yes, it should be kept separate. I agree with the member; the earnings on that fund of 
$1.7 billion should be more than sufficient to cover the total cost of the administrator, but we do have provisions 
just in case. 

Mr B.S. Wyatt: Through the Treasurer’s advance? 

Dr M.D. NAHAN: Yes, through the Treasurer’s advance. 

Mr B.S. Wyatt: But at this point you are obviously not expecting the Treasurer’s advance to be required. 

Dr M.D. NAHAN: No. 
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Clause put and passed. 
Clause 11: Use of government staff — 
Mr B.S. WYATT: My question could probably be asked a bit later but I will put it to the Treasurer now. The 
clause sets out that the authority may, by arrangement with the relevant employer, make use, either on a full-time 
or part-time basis, of the services of any officer or employee of the public service, a state agency et cetera. 
Firstly, will those employees continue to be subject to the Public Sector Management Act or will the authority, 
as it is not an organisation, have a similar capacity to the administrator? Secondly—this issue is dealt with later, 
but we may as well deal with it now—the Treasurer may recall that the third point in the letter from the 
Law Society of Western Australia states — 

The legislation provides that the Authority that it establishes may seek advice from the State Solicitor. 
The State Solicitor is also the advisor to the Insurance Commission of Western Australia as creditor and 
the State Government in seeking to implement the Bell Legislation. The Society considers this approach 
places the State Solicitor in a position of an actual conflict of interest. These arrangements should be re-
assessed. 

Could the Treasurer respond to that particular concern of the Law Society and to the question I asked about the 
position of those government staff? 

Dr M.D. NAHAN: On the first question, they will be secondees, so it will be up to the Public Sector 
Commissioner to determine the conditions to which they will be seconded. 

On the issue that the Law Society raised about the potential conflict of interest by the State Solicitor’s Office, it 
is our intention that it will drop out of issues related to distribution. There will not be a conflict because it will 
not be involved. That is a big giveaway, because the State Solicitor has a great deal of experience in this area, as 
do many other people, I suppose. Nonetheless, that is the intention. 

Mr B.S. WYATT: No doubt that will appease that concern of the Law Society. I assume that the costs of other 
lawyers will be part of the costs to the authority. 

Dr M.D. NAHAN: Yes. 

Clause put and passed. 
Clauses 12 and 13 put and passed. 
Clause 14: Annual and final reports — 
Mr B.S. WYATT: Clause 14 refers to part 5 of the Financial Management Act, which I think refers to annual 
reports; however, that part does not apply so as to require reporting on key performance indicators. I am trying to 
get a little clarity. Will there be a separate report by the authority? Will it be part of ICWA’s report or Treasury’s 
report? I am trying to understand where this will fall within the reporting. 

Dr M.D. NAHAN: It will be an independent statutory authority that will report on its own financial affairs, not 
through ICWA. 

Mr B.S. Wyatt: It will be like any other report, so it will go through where it got its revenue from and whether it 
was from the $1.7 billion. 

Dr M.D. NAHAN: Yes. It will be for its own financial transactions of revenue and expenditure. It will also 
provide to me its recommendation on the distribution and the rationale behind it. What the member was referring 
to is for the Financial Management Act. 

Mr B.S. Wyatt: Yes. 

Clause put and passed. 

Clause 15: Special reports — 
Mr B.S. WYATT: As the Treasurer knows, I have a proposed amendment to clause 15. This clause deals with 
special reports that the Treasurer may order the administrator to give to him and that may be provided to the 
Auditor General. The clause states — 

(3) The Administrator must submit the report to the Minister within 90 days after the day on which the 
order is made, or any extension … 

(4) If the order required that the report be submitted to the Auditor General, … 

As the Treasurer will see from my proposed amendments, they are all of a similar ilk and their purpose is to try 
to make sure that there is some report to Parliament about what the authority and the administrator do. I do not 
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know the Treasurer’s views on them all. I explained that the final report at proposed section 42(a) may capture—
sorry, the final amendment. I am just trying to address them all. It is in the final amendment. 

The ACTING SPEAKER: Are you moving the amendment? 

Mr B.S. WYATT: I will in just a second. I am just trying to make the point that I am proposing the final report. 
In my view, that final report—if the government is so minded to agree—would capture all these little 
amendments along the way that I am proposing to make. 

Dr M.D. Nahan: Is the member saying that the one in the final report would eliminate the other? 

Mr B.S. WYATT: That is right—if the Treasurer was so minded to agree. Basically, in my view, that is my 
catch-all report. Because of what we are doing here with unusual legislation, I do not think it is unreasonable to 
expect the administrator to provide for Parliament—it is actually provided to the Treasurer who then provides it 
to Parliament—a report of what the administrator has done in carrying out his or her functions outlined in clause 
9 of the bill. This is simply because that would be a greater report than the current report required and would 
contain more information than an annual report would provide pursuant to the Financial Management Act. 
I move this amendment, which will allow the Treasurer to get up — 

Dr M.D. Nahan: Let me just talk to my advisers. Is this proposed section 42(a)? 

Mr B.S. Wyatt: Yes. I have actually not moved the amendment—just for clarity. 

The ACTING SPEAKER: I figured that. 

Mr B.S. Wyatt: I am discussing this particular clause. 

Dr M.D. Nahan: Proposed section 42(a) would replace the other ones. 

Mr B.S. Wyatt: If the Treasurer was so minded to agree with proposed section 42(a) now, I would not move 
these other amendments—simply because, in my view, that is the catch-all. Shadow Treasurers spend their life 
moving amendments that get defeated, and then they bring one on to try to capture it all again at the end. 

Dr M.D. NAHAN: The principle we agree with. I am just trying to get the best one out. The other one about the 
30 days, I have trouble with—just in case it comes over Christmas. There is an issue here as it has to be done 
within 12 months; a report will be submitted to me, and then we have to have time to get its recommendations 
implemented. 

Mr B.S. Wyatt: Yes. 

Dr M.D. NAHAN: It could come by Christmas. Okay? That 45 days is not enough time to table it in Parliament. 

Mr B.S. Wyatt: Parliament does not need to be sitting to table it, though. 

Dr M.D. NAHAN: No. We agree to 42(a). 

The ACTING SPEAKER: If you would like to move it? 

Mr B.S. WYATT: This has never happened to me before, Madam Acting Speaker, so I do not know — 

Dr M.D. Nahan: Can I just explain the position? 

Mr B.S. Wyatt: Yes—please do. 

Dr M.D. NAHAN: It is important Parliament gets the information on this, and we will not get far away from 
that. We want to ensure, because of its nature, that it is done in an expeditious manner. Also, the relevance is the 
final report recommendations—not “draft”. The member had other amendments that included drafts. 

Mr B.S. Wyatt: Yes. That was because it was defining. 

Dr M.D. NAHAN: Okay, good. Yes, we agree to this. 

Mr B.S. WYATT: While we are conversing about this clause, I thank the Treasurer. As I said, it has not 
happened to me before, so I am not really sure what happens now—whether we all dissolve and go home or 
nothing happens. I will not be moving; I get that. 

Dr M.D. Nahan: You owe me a bottle of wine. 

Mr B.S. WYATT: I think that is quite right. I think it is important, and I am glad the Treasurer agrees. 
I deliberately drafted proposed section 42(a) to simply say “prior to abolition of the authority” because I 
anticipate that it will probably be provided to the Treasurer within minutes of the abolition of the authority, I 
dare say. I anticipate that that is the final thing that the Treasurer will then table. I am leaving that up to the 
processes of Parliament. As a result, I will not move this amendment or the other amendments that I have 
provided on the basis that the Treasurer has indicated he will support my proposed section 42(a). 
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The ACTING SPEAKER: I think Hansard got that, member. 
Mr B.S. WYATT: Excellent. This may very well be, Madam Acting Speaker, my finest political moment. 

Clause put and passed. 
Clause 16: Establishment of Fund — 
Mr B.S. WYATT: This may just be a chance for the Treasurer to clarify anything that I may not understand. 
The fund is established by the bill. Is the money that is in that Westpac account then transferred into this fund? 
Dr M.D. Nahan: The rights to receive the money. It will probably be kept in the Westpac account. 
Mr B.S. WYATT: Right. The Treasurer has probably narrowed my question out. The question I had was: 
assuming Westpac was still managing that money to produce a return, it does not matter what it is, that fund is 
then — 
Dr M.D. Nahan: The rights to the fund transfer to the WA Bell companies administrative authority fund. There 
is a fixed deposit, let us say — 
Mr B.S. WYATT: The money that is made from that $1.7 billion will go into this fund to help fund the 
activities of the authority. 
Dr M.D. Nahan: The earnings from it—yes. 

Clause put and passed. 
Clause 17: Investment of Fund — 
Mr B.S. WYATT: Is this simply making the fund subject to the same constraints as the public bank account? 
Dr M.D. Nahan: Yes. 

Clause put and passed. 
Clause 18: Administration expenses — 
Mr B.S. WYATT: Do the expenses reasonably incurred by a liquidator of a WA Bell company have the right to 
be proved? Are those expenses proved in the same way as creditors’ debt rights are proved? 
Dr M.D. NAHAN: It is not the costs associated with the general liquidation; it is the costs for the purposes of 
administrating this act when enacted. Clause 18(1)(c) is about expenses incurred by the liquidator in complying 
with obligations under this act. 
Mr B.S. Wyatt: Does that limit the capacity — 
Dr M.D. Nahan: To go outside. 
Mr B.S. Wyatt: Yes. It cannot simply be all expenses of a liquidator of a WA Bell company — 

Clause put and passed. 

Clause 19 put and passed. 
Clause 20: Assumptions entitled to be made — 
Mr B.S. WYATT: I would appreciate it if the Treasurer could give me an outline of the purpose of the 
assumptions. Why are a series of assumptions set out? 
Dr M.D. NAHAN: These are provisions co-opted from the Corporations Act so that an indication is given that 
third parties will have no doubt about the validity of these provisions in terms of their dealings with the 
authority. We are going through to the Corporations Act now to give the member the sections from which they 
are taken—part 2B.2. 
Mr B.S. WYATT: In respect of displacing section 564 of the Corporations Act, are we doing a similar thing 
here? 
Dr M.D. NAHAN: It is similar to property and property transactions. 

Clause put and passed. 

Clause 21: Assumptions — 
Mr B.S. WYATT: I assume this is the same issue as clause 20? 
Dr M.D. NAHAN: Yes. 

Clause put and passed. 
Clause 22: Transfer of property — 
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Mr B.S. WYATT: We are getting to the action now, the transfer of the property. Part 3 defines the transfer day 
and states that all property vested in any of those 32 companies—we have discussed previously what that 
property is—is vested in the authority. Subclause 1(b) and (c) state — 

(b) all property held by any person (including a liquidator … ) on behalf of or on trust for a WA Bell 
Company; 

(c) all property held by a person in the capacity of liquidator of a WA Bell Company on trust for any 
person other than the WA Bell Company. 

I am curious about that “other”. Why are we trying to capture property outside of one of the 32 companies that 
make up the Bell companies? 

Dr M.D. NAHAN: As usual, this is rather complex. A sum of money was included in the settlement deed held 
by the liquidators in a former Bell facility on behalf of Bell UK and a Queensland company. 

Mr B.S. Wyatt: Is that held on behalf of a Queensland company? 

Dr M.D. NAHAN: Yes, which is a Bell company. So, there is another sum of money that is already in the 
liquidator’s hands but it relates to outside Western Australia. It is held for BG UK in a Queensland company that 
is a Bell company. 

Mr B.S. Wyatt: Is that money part of the $1.7 billion? 

Dr M.D. NAHAN: Yes, it is. 

Mr B.S. WYATT: What is that sum of money, approximately? 

Dr M.D. Nahan: It is approximately $140 million. 

Mr B.S. WYATT: That $140 million forms part of the settlement, but obviously is held in a different capacity 
for some reason. 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: For that reason, hence we are having to vest that money separately from the remaining 
$1.7 billion. 

Dr M.D. Nahan: That is right. 

Mr B.S. WYATT: My next question is about subclause (3). Referring to all that property, it states — 

A transfer takes effect despite any restriction arising under contract, written law, the common law or in 
any other way. 

What restrictions are there? Are there contract, written law or common law restrictions on that $1.7 billion, 
bearing in mind that is the settlement amount? I am curious about the restrictions that are currently in place on 
that money. 

Dr M.D. NAHAN: There are trusts within the settlement clause and there are claims against those trusts. Other 
parties may assert claims against the trusts, or they are asserting claims, and there are trusts within the settlement 
clause. 

The ACTING SPEAKER: Minister, there is a request from Hansard to please turn your volume up a little. 

Mr B.S. WYATT: I am trying to understand the settlement money. It is obviously not a clean settlement. I am 
looking at the expression on the face of the adviser. I have obviously opened up an interesting question. It is not 
just $1.7 billion waiting there to be distributed. There are obviously interests and rights somehow within this 
$1.7 billion. Again, I ask the minister to speak to me as he would a labrador! What is the nature of the settlement 
and how clean, if you like, is it? 

Dr M.D. NAHAN: Let us say that there are two parts; first, the largest part. The smaller part is clean. 

Mr B.S. Wyatt: That is about how much; a third? 

Dr M.D. NAHAN: It is $720 million; so it is clean. Then transferred to the liquidator was a little less than 
$1 billion in trust for the companies. 

Mr B.S. Wyatt: For the WA Bell companies? 

Dr M.D. NAHAN: And two others, and those are BG UK and the Queensland company. 

The ACTING SPEAKER: Speak up, please, minister. 

Dr M.D. NAHAN: For the Bell group of companies, plus BG UK and a transport company in Queensland. 
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Mr B.S. Wyatt: I am trying to understand the nature of the trust. Is it to be used only for the settlement of the 
litigation? Is that the purpose of the trust? 

Dr M.D. NAHAN: Effectively, yes. 

Mr B.S. Wyatt: Why was this done? 
Dr M.D. NAHAN: I have to be honest; we do not know. 
Mr B.S. Wyatt: That is very honest. 
Dr M.D. NAHAN: The liquidator received advice at the time and he implemented that advice. We are not sure 
why it was done in that way. By the way, it does clearly complicate the case even more. 
Mr B.S. Wyatt: Yes. 
Dr M.D. NAHAN: It is not clean money. 
Mr B.S. Wyatt: No. 
Dr M.D. NAHAN: It is a trust. It is an interpretation. I should not overemphasise that. 
Mr B.S. Wyatt: Is the $1.7 billion sitting in one bank account? 
Dr M.D. NAHAN: Yes. 
Mr B.S. WYATT: That is the purpose, obviously, of subclauses (3) and (4). Subclause (4) reads — 

All property transferred to the Authority under this section vests absolutely in the Authority freed from 
any encumbrance, trust, equity or interest … to which it was subject immediately before so vesting. 

It strikes me that getting clean access to the money would be a quite important part of what we are trying to do 
here. 
Dr M.D. Nahan: Yes. 
Mr B.S. WYATT: I have nothing further on that clause. 
Clause put and passed. 
Clause 23: Notice to property holder — 
Mr B.S. WYATT: Again, I seek some clarification from the minister. This clause states — 

(1) The Administrator may give notice to any person who the Administrator believes may hold, or may 
at any time have held, property that, before the transfer day, was property of a kind referred to in 
section 22(1). 

We have just dealt with that clause. I think the minister said that there are five key creditors now. 
Dr M.D. Nahan: Yes. 
Mr B.S. WYATT: One is the Insurance Commission. Is it anticipated that the notice be given only to those 
other four or to a representative of every one of those 32 WA Bell companies? 
Dr M.D. NAHAN: This clause is really about giving notice to the bank to hand over the money and records. 
Mr B.S. Wyatt: That is presumably because of the other property having cross-rights, or whatever the minister 
talked about, in those companies as well. 
Dr M.D. NAHAN: There may be others, yes. 
Clause put and passed. 
Clause 24: Steps to be taken to perfect transfer — 
Mr B.S. WYATT: I know that there is an amendment was floating around that I was to move, but I do not 
intend to move it now. I will not pursue that now, given the commitment made by the minister. Is this clause 
simply to try to deal with the trust issue over $1 billion of that property? Is that what this clause is trying to deal 
with? 
Dr M.D. Nahan: Trust and foreign law. 
Mr B.S. WYATT: Is that in case there is any threat to the transfer of the money into the fund? 
Dr M.D. Nahan: Or we physically have to go to some other place geographically to get money or properties into 
our hands. 
Mr B.S. WYATT: But I do not think that is anticipated; is it? 
Dr M.D. Nahan: It is not anticipated, but in this case we have to anticipate the unanticipated. 
Clause put and passed.  
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Clause 25: Treatment of liabilities — 
Mr B.S. WYATT: Can the Treasurer take me through the purpose of clause 25? Clause 25(5) reads, in part — 

No action, claim or proceeding of any nature arising out of, or relating to, a liability that may be proved 
in accordance with Part 4 Division 1 may, otherwise than in accordance with that Part, be made or 
maintained against — 

(a) the Authority; or 

(b) the Fund; or 

Debate interrupted, pursuant to standing orders. 

[Continued on page 4694.] 
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